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and the Charybdis of scepticism. A contrast between this book and 
any of the works of the great German jurist Stammler is very instructive. 
Stammler has undoubtedly brought forth several important fruitful 
ideas. But he seems to take it for granted that they will be valueless 
unless they are spun out in all directions with excessive formalism. 
Demogne is satisfied merely to present his ideas in a suggestive way, 
leaving it to the reader to make the obvious applications. Stammler 
works in black and white; everything is rigid and absolutely certain; 
there is no room in his world for any perhaps. Demogne realized the 
complexity of human affairs and the limitations of all the first principles 
that have been suggested as solutions for all possible legal problems. 
Instead of offering a new first principal of his own, he is satisfied to ren- 
der the more useful service of indicating the scope of and possible appli- 
cations of many of the first principles which do play a role in the life 
of the law. His discussion of the conflict between the need for security 
of possession and the need for security in transaction carries philo- 
sophic ideas very near men's "business and bosoms." Equally perti- 
nent is his discussion of the various interests served by the law and 
the proper place in it of the principles of justice, equality and liberty. 
To one who regrets that the whole of Demogne 's wonderful volume was 
not here translated, it is some consolation to reflect how difficult it is 
to render into English his terse and extraordinarily beautiful French. 

May this volume help to destroy that widespread but foolish notion 
that in legal thought this country must forever remain a British colony. 
Perhaps it may remind us that in the creative period of American law 
men like Kent and Story drew heavily on French civilians like Domat, 
and that those framers of our Constitution that wrote the Federalist 
drew their inspiration not only from Montesquieu but also (as regards 
their ideas on federalism) from Mably, with whom they were more 
familiar than with Polybius. 

Morris R. Cohen. 

A History of Continental Criminal Law. By Carl Ltjdwig von 
Bar. Translated by Thomas S. Bell. Continental Legal 
History Series. (Boston: Little, Brown and Company, 1916. 
Pp. Ivi, 561.) 

The sixth volume of the Continental Legal History Series presents 
to English readers a comprehensive historical view of the criminal law 
of the Continent. The greater part of the book consists of the transla- 
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tion of von Bar's history. As von Bar's work confines itself to Ger- 
many, however, extracts from other works are translated to supplement 
the main text. For France the histories of E. Glasson, L. von Stein 
and F. Garraud are drawn upon; for Scandinavia extracts are trans- 
lated from the works of Stemann, Kolderup, Rosenwinge and Larsen; 
and for the Netherlands there is a section from G. A. Van Hamel. In 
addition, the modern legislation in Germany, Austria, Scandinavia, and 
the Netherlands is described by Dr. L. von Thot in sections written 
for the purpose, and an abstract by the editor, Dean Wigmore, based 
on Professor Pfenniger's history of Swiss criminal law covers the field 
as to Switzerland. 

The general history of the criminal law is taken up by periods. 
There are introductory sketches of the Roman law and the primitive 
Germanic criminal law. The history of criminal law during the Middle 
Ages is then taken up, supplementary chapters for the other countries 
following von Bar's work covering Germany. The history during the 
Renascence, the Reformation and the first part of the eighteenth cen- 
tury is then treated. The French Revolution is the next periodical divi- 
sion, and finally there follows the development and legislation of mod- 
ern times. 

Von Bar's work appeared in 1882. It is no doubt the best work avail- 
able for affording a general view, but the accounts of the Roman and 
the primitive Germanic criminal law are now out of date. Especially 
with respect to the Roman criminal law has more intensive study raised 
many questions in regard to subjects treated with great positiveness by 
von Bar. The extent of the religious element as a foundation of the 
early criminal law and the nature of the multae irrogatio are cases in 
point. The reason given by the author for treating of the Roman law 
at all is the "reception" of Roman law in Germany. However, the his- 
torical sketch of Roman criminal law stands by itself, and while ref- 
erence to other works is necessary for an adequate idea of that history 
it does not detract from the merit of the sound and scholarly account 
of the development of the German criminal law. 

Beginning with his account of the law in the Middle Ages and bring- 
ing the story down through to modern times, von Bar's work leaves 
little to be desired. Not only is the development of the general crimi- 
nal law traced, but much detail with regard to the growth and changes 
in the theories of specific crimes is afforded. An astonishing mass of 
detailed information has been crowded into the moderate compass of 
the volume. It is a mine of material for the student. To be sure a 
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more objective treatment would be expected in a modern work, involv- 
ing more of discussion of salient features and less of a catalog of express 
provisions. But in a province where there is so much new ground to 
be broken we may well be thankful for this assemblage of facts; there 
will be no lack of analysis later. The supplemental material for the 
different countries has been surprisingly well coordinated with the main 
work by the editor and a comprehensive and fairly well unified survey 
is presented to the reader. 

The second part of von Bar's work comprises a history of the theories 
of criminal law. There is first a chapter on ancient Greece and Rome, 
then one on the Middle Ages and, following, an examination and criti- 
cism of the various writers and their theories grouped as follows: from 
Grotius to Rousseau, from Beccaria to Fuerbach, from Bentham to 
Herbart, and from Hegel to Binding. Beginning with Grotius a clear 
account and an illuminating analysis of the theories of the principal 
European writers on the subject down to the time the author wrote is 
presented. The account ends of course before the more modern the- 
ories as to crime and punishment began to be discussed. Of the modern 
theories, however, there is no lack of accounts, while of the older views 
this is easily the most complete and clearest summary. For complete- 
ness von Bar's criticism of the various theories and elaboration of his 
own views is added in an appendix, although this will be perhaps the least 
indispensable part of the book. Much might be gained by an attention 
to the older theorists, instead of the summary dismissal of them which 
is now usual by the exponents of more modern but not necessarily 
sounder theories. However it is the collection of historical facts which 
is the essentially valuable part of this work. It cannot too often be 
repeated that, in the language of Justice Holmes, "in order to know what 
the law is we must know what it has been and what it tends to become." 
The conception of crime and punishment is, on the surface, so simple a 
department of the field of law that the tendency to make assumptions 
instead of carefully examining facts is stronger here than in some other 
departments of legal theorizing. Analysis of the origins of criminal 
law and of punishment based on strictly accurate determination of the 
facts of development instead of assumed generalizations is very much 
needed. 

This field of investigation lies almost entirely within the historical 
period and historical studies must supply the material. Loose gener- 
alizations as to the origin of crime and punishment in certain institu- 
tions of primitive societies are common. Fuller investigation however 
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leads to doubt as to whether there is any criminal law or punishment 
at all in really primitive groups. Certain precursors thereof may no 
doubt be traced; but it would seem that for the existence of this social 
institution there is requisite a considerable degree of complexity in the 
social organization and that its genesis must be sought mainly within 
the historical period. There is therefore need for more intensive cul- 
ture of the field of the history of criminal law. This work should be of 
assistance in stimulating such studies. 

Edward Lindsey. 

Le Droit des Gens, ou Principes de la Loi Naturelle Appliques a 
la Conduite et aux affaires des Nationes et des Souverains. 
Par M. de Vattel. With an introduction by Albert de Lap- 
radelle. English translation by Charles G. Fenwick, Ph.D. 
Three volumes. (Carnegie Institution of Washington, 1916. 
Pp. xxxv, 644; 501; 463.) 

The Carnegie Institution is performing a distinct service for students 
and teachers of international law by reprinting the original texts, with 
English translations, of the treatises of the leading writers on interna- 
tional law during its formative period. The service is a much needed 
one owing to the fact that most of the early treatises were written in 
Latin and are, therefore, closed books to all except a comparatively 
small number of scholars, and also because the original texts are not 
available in many American libraries. The work of reprinting and 
translating these "classics" is being carried out under the competent 
editorial supervision of Dr. James Brown Scott. The plan is to repro- 
duce photographically the original text and to accompany it with an 
English version prepared by a competent translator, together with an 
introduction containing a biographical sketch of the author and an 
estimate of the place which his contribution occupied in the early liter- 
ature and the influence which it has exerted, if any, on the subsequent 
development of international law. The classics so far reproduced and 
reprinted include the principal works of Zouche, Ayala, Victoria and 
Grotius, to which is now added the famous treatise of Vattel. The 
edition from which the present reproduction and translation were made 
was that printed at Neuchatel (but dated at London) in 1758. As is 
well known, the founders of the American nation derived their knowl- 
edge of international law mainly from Vattel as they derived their 
knowledge of the English common law from Blackstone. 



